
Department of Energy

Bonneville Power Administration
P.O. Box 3621

Portland, Oregon 97208-3621

Official File

CORPORATE

November 29, 2004

In reply refer to: KDP- 7

Mr. Michael A. Goldfarb
1150 Market Place tower
2025 First Avenue
Seattle, W A 98121
(206) 374-7090

RE: FOIA Request #05-003

Dear Mr. Goldfarb:

Thank you for your letter of November 16,2004, requesting information under the Freedom of
Information Act. In your letter you request copies of all communications since January 1,2000,
whether written or electronic, between BP A and members of congress (or their staff) concerning
"Grid West" or "RTO West", including but not limited to any actual or prospective legislation
concerning "Grid West" or "RTO West".

Your request was received by our office on November 29,2004 and has been logged in as FOIA
#05-003. You have agreed to pay costs up to $100. If costs for your request exceed $100, we
will notify you with an estimate before proceeding. Alan Burns, Executive Vice President,
Industry Restructuring, has been designated as Authorizing Official for your request. A member
of his staff will estimate costs for this request and we will contact you regarding the estimate
before we proceed. Mr. Burns has 20 working days from the date of your agreement to pay
estimated fees to provide a response. Should you have any questions Mr. Burns may be reached
at Mail Stop R-3 or by calling 503-230-5717.

Sincerely,

Annie Eissler
Freedom of Information Officer
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Department of Energy Official File

Bonneville Power Administration
P.O. Box 3621

Portland, Oregon 97208-3621

CORPORATE

December 14, 2004

In reply refer to: KDP- 7

Mr. Michael A. Goldfarb
1150 Market Place tower
2025 First Avenue
Seattle, W A 98121
(206) 374-7090

RE: FOIARequest #05-003, 05-004, 05-005, 05-006, 05-007, and 05-008

Dear Mr. Goldfarb:

I am writing to provide you with an estimate for fees to complete six (6) of the eleven (11)
Freedom of Information Act (FOIA) requests submitted to our office by you in November. Per
our letters dated November 29, 2004 acknowledging the receipt of your requests, we indicated
that we would contact you regarding an estimate of fees to complete them.

Upon review of the requests you submitted regarding R TO and Grid West, and the broad nature
of these requests, we have determined that many potential responsive documents for each of the
FOIA requests overlap and it is necessary to combine the fee estimate for these six (6) FOIAs.

We have determined that in order to conduct a reasonable search and review of the documents
you are requesting, it will require time from 27 Bonneville staff members. Per Department of
Energy FOIA policy, we charge commercial requestors the hourly salary rate of each
searching/reviewing staff member + 16%. In addition, we charge $.05 per copied page: In our
estimation the cost for search and review for these six (6) FOIA requests is approximately
$39,262.22 and copy charges for an estimated 5,000 pages of documents is an additional
$250.00.

In order for us to consider these requests perfected and begin the 20 working day response time
allowed by FOIA, we require your signed agreement to pay the fee amount estimated above.
Please provide your signature on the third page of this letter indicating your agreement to pay the
estimated fees and return it to us. Upon receipt, our staff will promptly begin processing these

requests.

Because your requests are so broad in nature, the cost of search and review is substantial.
However, if you can be more specific about the information you seek, you may wish to narrow
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the scope of your FOIA requests so that our search and review time, and therefore your costs, are
reduced.

Sincerely,

j~)\..e"e~u,/1.-- Q.., /J. .

Debra Smiley for C:Ur::::1J
Freedom of Information Officer
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For BP A's official records, please sign in the space indicated below that you accept the
estimation of fees contained in this letter dated December 14,2004, regarding FOIA request #s
05-003, 05-004, 05-005, 05-006, 05-007, and 05-008 and send back to me by return fax (503)
230-4576.

Michael Goldfarb
Law Offices of Michael Goldfarb



LAw OFFICES OF

MICHAEL A. GOLDFARB RECEIVED PHONE 206.374.7090

FAX 206.374.7095
1150 MARKET PLACE TOWER

2025 FIRST AVENUE

SEATrLE. WASHINGTON 98121

MICHAELA. GoLDFARB

mgoldfarb@goldfarb-law.com

December 14, 2004

Annie Eissler, FOIA Officer
Bonneville Power Administration
Routing: KDP-4
P.O. Box 3621
Portland, OR 97208

Re: ForA Nos. 05-003. 05-004. 05-005. 05-006 and 05-009

Dear Ms. Eissler:

Your office recently acknowledged receiving several requests for information under
the Freedom of Information Act. Those requests were sent via first class U.S. Mail on
November 16, 2004, and logged as FOIA Nos. 05-003, 05-004, 05-005, 05-006 and 05-009.

In your letters acknowledging receipt, you claim that our requests were received on
November 29,2004. It is not unreasonable to assume that a letter sent via U.S. Mail will
arrive within three calendar days. Such an assumption, in fact, is supported by the Federal
Rules of Appellate Procedure. See. FRAP 26(c) (3 calendar days are added to the prescribed
period).

Unless your office can show otherwise, we must assume that these letters were
actually received by BPA on November 19,2004.

The Freedom of Information Act mandates that "Each agency, upon any request for
records. ..shall-- determine within 20 days (excepting Saturdays, Sundays, and legal public
holidays) after the receipt of any such request whether to comply with such request and shall
immediately notify the person making such request of such determination and the reasons
therefore." V.S.C. § 552(6)(A)(i).

As it is reasonable to assume that our requests were actually received by your office
on November 19,2004, a response to our requests is due no later than December 21,2004. If
our determination of the corrected response date is inaccurate, please advise us in writing.



Annie Eissler, FOIA Officer
December 14, 2004
Page 2

Thank you for your prompt attention to this matter.

Very truly yours,
/1

~

cc: Steve Larson



Department of Energy Official File

Bonneville Power Administration
P.O. Box 3621

Portland, Oregon 97208-3621

CORPORATE

February 24, 2005

In reply refer to: KDP-7

Mr. Michael A. Goldfarb
Attn: Ms. Rachel Farkas
1150 Market Place tower
2025 First Avenue
Seattle, W A 98121
(206) 374-7090

RE: Fee Estimate Detail for FOIA Requests -#05-003, 05-004, 05-005, 05-006, 05-007 and 05-
008

Dear Ms. Farkas:

Per your request, are providing additional detail regarding the fee estimate we provided for your
firm's FOIA requests 05-003, 05-004, 05-006, 05-007, and 05-008.

The method we used to provide this more detailed estimate entailed contacting each of the BP A
staff and contractors involved with researching and reviewing your firm's FOIA requests #s 05-
003,05-004,05-005,05-006,05-007 ad 05-008. We asked them to rework their original
estimate in order to break down time and grade per request. We then took this break down and
multiplied it by the grade ~ appropriate step level for each searching/reviewing employee. By
utilizing the applicable grade and step for each employee, we are able to provide you with a more
accurate estimate than the one provided in our letter dated January 26,2005. The breakdown, per
request is as follows:

= 116.48
= 36.70
= 313.75
= 532.46
= 407.30

FOIA 05-003:
1 Grade 10- 4hours
1 Grade 11- 1
3 Grade 13 -7.5
4 Grade 14 -10
2 Grade 15 -6
2 SES -5-41
(variable based on docs)
1 Contractor -2
Total:

= 406.00 -3329.20
= 324.80
= $2137.49 -5060.69
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FOIA 05-004:
1 Grade 10 -2 hours
1 Grade 12 -1
4 Grade 13 -21.5
5 Grade 14 -20
3 Grade 15 -9.5
1 SES -1
1 Contractor -2
Total:

= 58.24
=40.75
= 987.74
= 1053.72
= 639.45
= 81.20
= 324.80
= $3186.06

FOIA 05-005:
1 Grade 10 -4 hours
1 Grade11- 1
3 Grade 13 -5.5
5 Grade 14 -13
2 Grade 15 -8
2 SES -25
1 Contractor -3
Total:

= 116.48
= 36.69
= 255.36
= 717.89
= 553.60
= 2030.00
= 162.40
= $3872.42

= 873.60
= 55.05
= 4290.40
= 10519.74
= 5756.79
= 2111.20
= 4060.00
= $27666.78

FOIA 05-006:
1 Grade 10 -30 hours
1 Grade 11 -1.5
4 Grade 13 -95
10 Grade 14 -192
6 Grade 15 -81.5
2 SES -26
1 Contractor -25
Total:

= 36.69
= 284.61
= 313.74
= 195.75

FOIA 05-007:
IGradell- 1
3 Grade 13 -6.25
2 Grade 14 -6
1 Grade 15 -3
2 SES -41- 61
(variable based on docs)
1 Contractor -1
Total:

= 1705.20 -4953.20
= 162.40
= $2698.39 -$5946.39
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= 36.69
= 244.40
= 313.74
= 130.50

FOIA 05-008:
1 Grade 11- 1
3 Grade 13 -5.25
2 Grade 14 -6
1 Grade 15 -2
2 SES -41-61
(variable based on docs)
1 Contractor -I
Total:

= 1705.20 -4953.20
= 162.40
= $2592.93 -$5840.93

The total estimated cost of processing these requests ranges from $42,154.07 -$51,573.27 for
staff search and review time, plus estimated copying fees of $250.00.

If you have any questions, you may contact me at 503-230-5110.

Sincerely,

ttWYl-"..c.; p--j.~,~:..

Annie Eissler
Freedom of Information Officer
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bcc:
R. Roach-LC-7
S. Larson -LC- 7
J. Bennett --LC- 7
C. Jacobson --LC-7
Official File -KDP-7 (EX 13-13,05-003)

Aeissler: dls: 3084/1/26/05 (KD-KDP:\FOIA\FOIA2005Letters\Misc Letters\M. Goldfarb Fees
Breakdown 05-003 -05-008.doc)
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Department of Energy
Washington. DC 20585

~~AR 2 4 2005
DECISION Ai'\'D ORDER

OF THE DEPARTi'IENT OF ENERGY

AI!P~

Public Utility District #1

JaJ"Juary 18, 2005
Febroary 23, 2005

Name of Petitioner:

Dates ofFi}ing:

Case Numbers: TF A-OO84
TF A-OO89

This Dccision concerns 1wo Appeals that were filed by the Public Utility Djstrict No.1 of
~~ Snohomjsh CitYtWashington (herejnafterreferrcd10 as "theDi~trict~'}.1l1eijr$tAppeal(TFA.OO84)

,,~ .was filed in response to a dctennination issued to the DistriCt by the Special As~jstant General
ounse, onne\'l e o\ycr mlmstratJon erelna erre CrT to as .n at eteImlnatJon.

BP A replied to three requests for documents that the District submitted under the Freedom of
Infornlation Act (FOJA). 5 U.S.C. § 552, as implemented by the DepartmeI'.t of Energy (DOE) in
1 0 C.F .R. Part! 004. BP A re1eased certain doCUInents in thejr entirety to the District, and withheld
othcr matcria.1 pursuant to Exemption 5 ofthc FOIA. This Appeal, if granted, would require that

.BP A release the withheld information. In the second Appcal (TF A~OO89)t the District contest$
BP A .s assessment offccs for processing its requests in Case No. TF A-OO84. and fiv~: other requests.

111e FOIA generaI1y requires that docl.lment$ held by federal age/1ci~ be released 10 the public on
request. However, Congress has provided nine exemptions to the FOIA that set forth the types of
infomJation that agencies are not required to release. The FOIA also provides for the assessment of
fees for the processing of requests ~or documents. 5 U.S.C. § 552(a)(4)(i~)(i}; see a]so
10 C.F.R. § 1004.9(a). However, the DOE will grant a full orpartjal waiver ofaJ,plicab1e fe~s if
disclosur,c of the infomlation sought in a FOIA request (i) js in the public interest be(~ause it is likely

..,to:c.op~ribute significa.ntly to pub1ic understanding of the acti,'ities of the govemr11ent~ and (ii) is not
primarj1y in the commercial interest of the requester. 5 U.S.C. § 552(a)(4)(A)(iji).

I. Background

In itsFOIA requests. the District sought access to 'Lall v,rritten and electronic docunlents, including
coJnmunications benveen BPAJ members of Congress (or their staffs) and the [DOE] or any Qther
federal power marketing agencies concerning P.L. lO6-377p Title III. § 311 (Enl~rgy and Water
Appropriations Act of2001) before and after passage_" Se~ November 16, 2004lette($ from Michael
Goldfarb, Counsel for the Pistrict, to Annie Eissler, FOIA Officer, BPA. In its response, BPA
identified a nunlber ore-mails and docurnE:nts as responsive to the District'5 request. Portions of

'..

@ P,inled with soy ink an r«y<:lcd poper



2022871415

~I '!

W
OHA PAGE 03

.

-2 -

some of the e-maj)s \\'ere redacted from the materia] provided to the District becau;e they consist
ofjnfornlatiOIJ that is not responsive to the request, In a.ddition. five e-mails,vere \,'itll1~eld in their
entirety under Exemption 5.. Those e-mails, a.11 sent on June 22. 2090, were from

1. Randy Roach, General Counsel> to Jeffrey Stier, Vice-President, National Relations, providing
legal advjce on proposed legis:1ative language;

3. Stier to .~o_~~~, requesting that Roach draft legislative language along the lin~s cited in the
communication; .

5. Stephen WrigJit) Senior Vice-President, Corporate, to Roach and Stier providing 'Nright's views
and suggestions on various alternatives for ]egislative language.

i--In its Appeal of BPA's FOIA detem1ination (Case No. TFA-OO84), the District chalJenges the i
,

for \\:ithholding e-mails one through four. The District also contests BPA's decision to withhold!
portions of certain communications because they were found to be unresponsive t:> the District's
requcsts. The District asks that it be provided with any responsive documents that are not properly 1
subject to wjthho1ding under Exemption 5 and with an adequate justification for any witl111eld
material.

In it~ submission in Case No. TFA-OO89, the District contends that the BPA incouectly classified
it as a "comm-;Tcial use'~ requester, and contests what it c1airns is BPA's rejection of its request for
a fee waiver.

II. Analysis

A. Adequ3C)' oftbe Search

\\T'e ha,'e stated on numerous occasions that a FOIA request deserves a thorough and conscientious
search for responsive documents, and we have not hesitated to remand a case where it is evident that
the search conducted was in fact inadequate. See, e.g., Butler, VU1U and Babb. P.l~L.C.~ 25 DOE

~: 80,152 (1995). The FOIA. however, requires that a search be reasonable, not exhaustive. "[T]he
st~ndard of reasonableness which we apply to agency search procedures does not r~quire absolute
ex])austion of the files; instead, it requires a search reasonably calculated to uncover the sought
materials." Mi//erv. Departmellt of State, 779 F .2d 1378, 1384-85 (8th Cir. 1985); acto/-d. Weisberg

~I In its Detennination Letter. BPA identified six: e-mails as being witl1hel:i in full Wlder
Exel'l1ption 5. However, BPAhas infonned us that the e-mails identified as (b) and (e) are
idcntical, and that. therefore. only five e-rnai]s were withheld. BP A Response at 4.
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v. Departillc/rt of Jllstice, 7451:' .2d 1476, 1485 (D.C, Cir. 1984). In cases such as t11e~E:, "[t]he issue
is I)Ot \\'hether any further documents might concei"ably exist but rather \\'hether thc !~O,emll1ent's
search forresponsi\'e documents\\'as adequate.I' PerIJ')', Block, 684 F,2d 121,128 (D.C. Cir. 1982).

In support of its claim t11at BP A's search was inadequate, the District points out that it did not
r~cei'.'e copies of any con1municalions bet,\'een BPA and Congress or the DOE coJ1cef1ung the
lcgislation in question. Because "[i]t is unlikely tha@PA did not communicat~ ,\'ith any n1embers
of Congress or ,\lth the [DOE] jn formulating its plan to get [the] legislation passed," Appeal at 1.
the District concludes that BP A 's search '''as deficient. Moreover, thc District points out that it did
not recei\'c copies of t",o responsi\'e communications that were refen-ed to in ma';erial that the
Djstrict did receive.

In its February 25. 2005 Response to the Djstrict's Appeal (Response), BPA dcscribed the search
that was pcrfonrled. Because the subject of the District's requests in\'ol"ed the natiO:.lal1egislative
process, BP A slated, thc numbcr ofBP A employees who "may have been involved is quite limited,
11Jese were tneAdminiStrator and Deputy Aamirtlsttatot; the staffofour Washingto~:1,D.C. Office -

.TTesta Buildin .theBPA General Counsel; thc author of the Response) (~:s the attorney
working on RTO matters); and the two 1eaders o(BP A's RTO project at :tat time. (:rsona J es 0
thes.e officials and employees. both electronic and hard copy, were revie\\'ed as were official files." !
Respon!)e at 1-2. i

SPA further responds that, contrary to the District's assertion, BPA provided '~opies of two
commllnications with or from the DOE concerning the legislation in qul~stion. Those
communications are (1) a Ju1y 14, 2000 memorandum about the legislation from Roger Seifert in
BPA's Washington, D.C. office to various DOE officials, and (2) a May 16,2000 mcmorandl.lffi
from T.J. Glauthier, DOE Deputy Secretary. The absence of other such communic:ltiODsbetween
BP A and Congre$s or between BP A and other parts of the DOE' isnot unusllsl, BP A states, because
n\at1ers il\Volving national legislation are handled through the Washington Office, and the practice
of that Office is to avoid maintaining copies ofinfonna1 written con1munications wi th congr~ssional
offices or DOE staff. BPA e-mails that are df;leted from a user's computer are erased from the
system after 90 days- Response at 2.
.,. .= "

W'ith regard to the District's contention that BPA's search was inadequatE: because two
conlm\micatiol1S that were referenced in material provided to the District were not located. BP A
replied that it conducted anot11er search for these two cornmun;cations. wi1hout success. ld. With
regard to the second referenced commu.nicatio~ which was between Mark Maher of BP A and
ccrtain public utilities. BP A opined that what "likely happened was that Mr. Mahe~ distributed, in
person at a rcgu1ar filing utility meeting, copies of the proposed legislative language (which is cited'
vcrbatjnl in the e-mail chain provided to [the District]) to the filing utility represerltatives without
an accompanying memorandum or 4escription." Response at 3.

After careful consideration of the Appeal and BP A's Response, we conclude that BI. A '5 search Wa$
adequate. BP A'5 descriptjon of the scope of the search convinces us that it 'Nas reasoDably
calcul~ted to locate the requested document~- Furthem1ore, the District's argun1en1s do not lead us
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10 beli eve ll1at a further search \\'QuId be like1y toresu1t jn the identification of additional responsive
materi31s. We thcrefore reject the District's challenge to the adequacy ofBP A's search.

.-
B. BP A's ".ithholding of Non-Responsive ~lnterial

Next, the District contends that BP A 1acked the authority to withhold portions of the e-mails
providcd to the District because they consisted ofinfonnation tllat is not responsi,'e to the FOIA
requests. However, in Nortlnvest Technical Resources, ["c., 28 DOE 1 80,119 (2000), we upheld
the \\'ithholdi"ng-ofnon-responsive infonnation from documents pro\'ided to a FOIA requester. The
District has not conv'inced us that our holding in that case is incorrect. E-mail chain~;, such as those
in lluestion here,..routinely contain jnfom1ation on a wide variety of subjects. We con:lude that BP A
proper1y redacted non-responsive infomation from the documents pro"ided to the District.

C. BPA's Application of ExcmptioD 5

i

Exemption 5 of the FOIA exempts ftom mandatory disclosure docuntents which ar'3 "inter-agency I
party otneithai1 ~ -r--

..j a a .10 F l00~l10 5. The' i
Supreme Court has held that this provision exempts "those documents, and only thl)se documents,
normdl1y privileged in the civil dis~overy context." NLRB v. Sears, Roeb~ck & Co., 421 U.S. 132, .i
149 (1975) (Sears). The courts have identified three traditional privileges that fan under this
definition of exclusion: the attorney-client privilege, the attorney work~product privilege, and the
executive "deliberative process" or "pre-decisiona~ttprivilege. Coastal States Gas Corporation v. I
Department ofEne,-gy, 617 F.2d 854, 862 (D.C. Cir. 1980) (CoQslaIStates). The District does not
ch~1]enge BP ~'s \\1thholding of e-mail five under tl1e deliberative process privilege of Exempt ion
S. Moreo\'cr, BP A has now abandoned any reliance on the attorney wor1: product privilege as a
ground for \\1thhoJding e-mails one through four. Response at 4. Therefore, only BP A 's application
of1he attorney-client privilege i~ at issue here.

The attorney-client pri\7ilege protects from mandatory disclosure c'confidential cornn1unications
bct,veen an attorney and his client relating to a ]egal matter for which the client has sought
professional, advIce." Mead Data Central, Inc. v. United States Department of the Air Force,
566 F .2d 242, 252 (D.C. Cir. 1977). Although it fundamentally applics to factz di\'ulged by a client
to his atlorney, the privilege also E".ncompasses any opinions given by an attorney to his client based
upon, and tllus reflecting, those facts, .see, e.g.. Jernigan v. Deparlmellt of the Air Force, No. 97~
35930, 1998 WL 658662, at *2 (9d1 Cir. Sept. 17, 1998), as welt as communications between
attorneys that reflect client-supplied information. See. e.g., Green Y. IRS.
556 F. Supp. 79, 85 (N.D. Ind. 1982), off'd, 734F.2d 18 (7th Cir. 1984) (unpublished table decision).
Not aU communica1ions bet\\'een attorney and client are privileged, however. Clai'"ke v. American
ConI 111erce National Bank, 974F.2d 127.129 (9thCir.1992). The courtsbave limite:d the protection
of the prjvilege to those communications necessary to obtain or provide legal advice. Fisher v.
Ultited States, 425 U.S. 391, 403-04 (1976). In other words. the privilege does not c:xtend to social,
infomJational. or procedural communications between attorney and 'client. Govenmzent
Accountobilit),Projecl. 24 DOE 'Ii 80.129 at 80.570 (1994).
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Applying these criteria to e-mails 1-4, it is apparent that they consist a1most entirely of
communications bet\\'een an attorney (General Co\lTlsel Randy Roach) and his client (I3P A) in \\'hich
BP A asks for, and receives legal advice about a lega] matter (i.e., propo~ed legislative language).
It is this t)'pe of communication that the privilege was designed to protect. However, our review of
thc e-mai1s reveals that thcre are portions that are social, infonnational or procedural in nature.
T1iese portions are not exempt ttom mandatory disclosure 'Under the attorney-client privilege and
must u!l?refore be provided to the District. They arc (i) the last t\\'O sentenc~s of the 6: 17 a.m. e-mail
from Jeffrey Stier to.~a~dy Roach (e-mail number 1hree); (ii) the 3:21 p.m. e-mail ~:rorn Ro.ach to
Sticr (\\'j1hout the attachment containing the four legislative altemati ves authored b)' Itoach) (e-mail
number two), and (iii) the first and las1 sentences of the 2:24 p.m. ewJ11aj] from Roach to Stjer (e-mail
number one)-

In its AppeaJ, the District correctly points out that the pri\rilege applies only to confidential
comTJ1unications. and tnat BP A '5 deteffilination did not indicate whetller these e-mai Is were in fact
confidential. However, based on representations made to tl1is Office by BP A. we cant tude that these

--e-n1ails-havebeentreatedas confidentiaJ..byBPA. S~e menl0randumofMarch 18,1005 telephone
con\'ersationbet\veen Steven Larson, BPA and Robert Palmer of this Office. With 'the exccptions
no c a vet \\'econc u c at proper yapp 1e t e attomcy-c lent pn\'1 ege m WI 0 Ing e
e-mails in question. '

D. The Assessment of Fees for Processing the District's FOlr\. Reque~t

In its Appcal in Case No. TF A-OO89, the District contests ,,'hat it claims is BPA's January 26~ 2005
denial of its request for a fee waiver. In the alternative, the District contends that BP A jmpro~r1)'
classified it as a "comnJercia1 use" requester for purposes of ca1cu1ating fees.

Contrary to the District's c1aimt our review ofBP A '5 January 261etter convinces us that it was not
a final detennination of the District's eligibility for a partial Or full fee wai\ler, bu1: was instead a
request for more infom1atjon. The 1etter states, in pertinent part tl1at upon

re\'iew" of your FOrA requests, it does not appear that you have met the burden of
establishing that you qua1jfy for a reduction or \\'aiver of fees for the requested
inrormati~n, At this (fIne, 1ve are'offel-i"g you the opportu11ity to prQvide adcritiQnal
iJifOrll1atiO11 to demonstrate that }'OU qualifY for a redllctiQll or 1\'aiver offe,~. The
FOIA provid~s for a rcduction or waiver of fees, but only if a requester shows that
disclosure of the infonnation (1) is in the public interest. because it is likely to
contribute significantly to tl1e public understanding of tile operations or acti,"ities of
fue governnlent; and (2) is no"t primarily in the commercial interest of the requester.
S U:S.C, § 552(a)(4)(A)(iii).

In order to satisfy the public interest, a requester must show each of the folJo\ving:
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(A) The subject of the requested records concerns the operations or
activities of the go\'emment;

(B) Djsc]osure of the requested records js like)y to contribute to an
understanding of government operations or activities;

(C) Disclosure of the requested records \\'ould contriQute to an
understanding of the subject by th"e general public; and

(D) Disclosure of the requested records js Ijkely to contribute
significantly to public understanding of goverJ1ment operations Or
activiitjes.

10 C.F .R. § lOO4.9(a)(8)(i). If a requester satisfies the four factors of the public
interest, he must then satisfy the commerclal. interest factor by showjng that
discJosure of the information is not primarily jn his conmlercial interest. l() C.F .R.
§ 1 004.9( a)(8)(ii). Factors to be considered in applyi11g these criteria includ(~ but are
not limited to:

(A) The existence and magnitude ofa commercial interest~ WlletheJ"
the requester has a con1mercia1 interest that would be furthered by the:

requcsted disclosure; and, if so

(B) 'flJe pri)]')aJy interest in disclosure: Vi'hether the magnitude ofth(:
identified commercial jnterest ofthc requester is sufficiently large, in
con1parison \\'ith the public interest in disclosure, that disc1osure i~;
primarily in the colnn1crcia] interest of the requester, .

***
We will not proceed further on your FOIA requcsts until (1) }'Ot.. provide aa'ditional
ilifonnatftJll so that ~\.'e nlay e\1aUtC1te yolir ,-equest for a 1t'an'er or reductio1:' offees.
alld'if delfied tire" (2) your wj11ingness to pay estimated processing fees, or (3)
narr~w the scope of your FOIA requests.

January 26, 2005 ~etter from Annie Eissler, BPA Freedom of Infomlation Offi'~er. to Michael
Goldfarb, Counsel for the District (italics added).

tinder section 1004.8(a) of the DOE's FOIA regu1ations~ a requester may file an ..\ppeal with the
Office ofHcarings and Appeals '\vhen the Authorizing Official has denied a request for records in
'whole or in part or has responded that there are no documell~s responsive to the request consistent
with Section 1004.4( d), or when the Freedom of Information Officer has denied a rel:}uest for waiver
of fees. ..." Because BP A's FOI Officer has not denied tlle District's request for E. fee waiver. the
circUll1staI1CeS necessary for an Appeal do not yet exist in Case No. TF A-OO89. We will therefore
dismiss this AppeaJ without prejudice to refiJing should BP A deny the Dif;trict's request.
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Accordingly, the District should attempt to demon~trate to BP A that its request satis fies each of the
criteria that are set forth in its January 261clter and reproduced above.

Because the issue of whether BP A properly categorized the District as a "commercial use" requester
is ]ikely to arise again in the event that BP A dcnics 1he Dis1rict's fee "'aiver reqt\est, 'Newill addres~
~hat j~slle here. The FQIA delineates three types of costs--trsearch costs," "duplication costs," and
"review costs"--and places requesters into one oftl1ree categories that delern1ine \,'hich of these costs
a given requester must pay. If a rcques1er wants the "jrtfonnation for a "conunercial u:ie," it lJ)Ust pay
for all three types of costs incurred. In contrast, educational institutions and the news media are
required to pay only duplication costs, and all other requesters are required to pay search and
duplication costs but not revicv.' costs. 5 V.S.C. § 552(a)(4)(A)(ii); 10 C.F.R. § lOO4.9(b).

111e Djstrict argues that because it is a non~profit, publical1y owned utility, its reque.sts are "not for
a use or purpose that furthers a commercial, trade, or profit intcrest." Appeal in Case No. TF A-OO89
at 2. AccordjnglY. the District contends that it fa11s under the "aI1 other requesters" category.

HQwever,4heDistrjGt'-5-status.asanon-profitis~ot dispositive ofthis-1ssue. M~ny non~profits
engage in trade or commerce, and BP A could have properly concluded that the information

the: District is engaged in the business ofse11ing electricity and v.'ater to its custom,m. Depending
on the n1anner in which the District intends to use the material that it requested, BP A cou1d have
properly concluded that the FOJA requests were made in furtherance of the District's commercial
interests.

However p it is not clear that BP A considered the manner in which the Djstrict would use the
requcstcd infonnation in concluding that the District is a comInercia1 use requ~:ster. BPA has
jnfom1ed us that it reached this conclusion because 'Lwe kno,v our cus1omers.'p SeE~ memorandum
of March 3p 2005 te1~phone conversatjonbet\veen Joseph Bellnctt, BPA and Robert Palmer, OHA
Staff Attorney. I~ therefore appears that BP A may ha\'e based this decision solely on its knowledge
of the District's business activities without considering the manner in which the District intended
to use tbe material requested. Section 1 0O4.2(c) of the DOE's FOIA regulations pro,'idesp however,
that .'in .detern1ining whether a requester properly belongs jn [the co1nn1ercia] use] category,.agcllCfes 

nlus~ 'detemline how the requester will use the doc~ments requested." Tht~refore, jfBP A
denies the District.s request for a fee waiver, it should also consider tlle use to which the District
will put the infon~latjon obtained in making its determination as to the proper fee category for the
District's request:

It Is Therefore Ordered That:

(I) "nle FreedQm ofJDfom1ation Act Appeal filed by Public Utility District # 1 t OH1~ Case Number
TFA-OO84, is hereby grantcd as set fQrth in paragraph (2) be1ow. and is in aU other rl~spects denied.

(2) BP A shan promptly t.eIeasc the following to the District: (i) the last two sentences of the 6: 17
a.lll. e-mail from Jeffrey Stier to Randy Roach; (ii) the3:21 p.m. e-mail from Roach to Stier(without
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the attachment containing the four legislative alternatives authored by Roach), and (::ii) the first and
last sentences of the 2:24 p.m. e-mail from Roach to Stier.

(3) The Freedom of Information Act Appeal filed by Public Utility District #1, OH1\ Case Number
IF AuOO89. is hereby dismissed "ithout prejudice to refiling upon the issuance of a final fee waiver
detenl1ination by BP A.

(4) '~'\is is a final order of the Department of Encrgy from which any aggrieved J;>arty may seek
judicial revie,,' pursuant to 5 U.S.C. § 552(a)( 4)(B). Judicial revie\\' may be SOUgllt in the district
in which the requester resides or has a principa~ place of business, or in \\'hich the agency recor.ds
are. in thc District of Columbia.

( --
George B.
Director



Department of Energy

Bonneville Power Administration
P.O. Box 3621

Portland, Oregon 97208-3621

CORPORATE

May 9, 2005

In reply refer to: KDP- 7

Mr. Michael A. Goldfarb
1150 Market Place Tower
2025 First Avenue
Seattle, W A 98121
(206) 374-7090

RE: FOIA Request #05-003

Dear Mr. Goldfarb:

I am writing because our office has not yet received your signed agreement to pay the estimated
fees to process your FOIA request, designated FOIA #05-003. Because it has been several
weeks since we provided a written estimate to you, if we do not receive your signed agreement to
pay estimated fees to process your request by May 23,2005, we will consider your FOIA request
withdrawn.

Sincerely,

Debra Smiley
Freedom of Information Office




